STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF FI NANCI AL
SERVI CES,

Petitioner,
VS. Case No. 05-4158PL

M CHAEL CARROLL GAI NER,

Respondent .
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RECOVMENDED ORDER

Noti ce was provided and on March 13, 2006, a formal hearing
was held in this case. Authority for conducting the hearing is
set forth in Sections 120.569 and 120.57(1), Florida Statutes
(2005). The hearing | ocation was the Jacksonvill e Regi onal
Service Center, Building D, 921 North Davis Street,
Jacksonville, Florida. Charles C Adans, Adm nistrative Law
Judge, conducted the heari ng.

APPEARANCES

For Petitioner: David J. Busch, Esquire
Departnment of Financial Services
200 East Gaines Street, Room 612
Tal | ahassee, Florida 32399-0333

For Respondent: Christopher A White, Esquire
105 Sol ana Road, Suite C
Ponte Vedra Beach, Florida 32082



STATEMENT OF THE | SSUE

Shoul d Petitioner inpose discipline on Respondent's health
agent (2-40), life agent (2-16), life and health agent (2-18),
life including variable annuity and health agent (2-15), and
life including variable annuity agent (2-14), |icenses issued by
Petitioner ?

PRELI M NARY STATEMENT

Through an Amended Administrative Conpl ai nt dated
Cct ober 20, 2005, before the Departnent of Financial Services,
Case No. 60585-03-AG, Petitioner accused Respondent of various
violations pertaining to his |icenses. The Anended
Adm ni strative Conplaint contained two counts, the second of
which was withdrawn at hearing. Count | remains in dispute. It
contains allegations concerning Respondent's affiliation with
Twenty-first Century Satellite Communications, Inc. (21st
Century), as account representative or agent and the claimthat
Respondent in that capacity offered for sale and sold securities
as defined in Section 517.012(18), Florida Statutes (1997)
(sic). In particular, Respondent is alleged to have "convi nced"
S.R to invest $50,000.00 in 21st Century on or around
Decenber 1, 1998, by willfully using his insurance |license to
circunvent the Florida Insurance Code (the Code) through S.R's
trust in Respondent as her insurance agent. This allegedly

caused S.R to suffer a | oss of $50,000.00 in principal, with an



additional |oss of $5,355.00 in interest income. For these acts
Respondent all egedly viol ated Sections 626.611(4), (7), (8) and
(13) and 626.621 (6), Florida Statutes (1997).

Respondent was given the opportunity to elect a response to
the allegations. He chose to dispute the factual allegations by
requesting a hearing pursuant to Section 120.57(1), Florida
Statutes (2005), as indicated in a certificate of service of the
el ection of rights made by his attorney dated Novenber 4, 2005,
together with a request for formal hearing as contenpl ated by
Fl ori da Adm nistrative Code Rule 28-106.201 served on the sane
day.

On Novenber 14, 2005, the Division of Adm nistrative
Hearings (DOAH) received the Anended Adm nistrative Conpl ai nt
and request for formal hearing by Respondent. The nmatter was
assigned as DOAH Case No. 05-4158PL and proceeded before the
under si gned.

The hearing was originally noticed to be held on February 8
and 9, 2006. Upon Respondent's unopposed notion it was
continued to March 13, 2006.

Petitioner noved to all ow copies to be used of exhibits
previously sealed and certified in DOAH Case No. 03-4664PL,

i nvol ving the sanme parties, which had been closed. At the sane
time, Petitioner indicated its intention not to prosecute Count

Il to the Anended Adm nistrative Conplaint of the present case,



as confirmed at the final hearing. The notion to allow copies
not ed that Respondent had no objection as to the authenticity of
the copies, while reserving the right to object to the adm ssion
of those materials based on other grounds. On February 24,
2006, the notion to allow copies was granted as to their
authenticity, in accordance with Section 120.569(1)(h), Florida
Statutes (2005).

Petitioner requested official recognition, pursuant to
Section 90.203, Florida Statutes (2005) of the final order, in

In Re: 21st Century Satellite Communi cations, Inc., DBF No.

0568-1-2/01 before the State of Florida, Ofice of Financial

Regul ation; the final judgnent in Securities and Exchange

Conmm ssion, Plaintiff, vs. 21st Century Satellite

Comruni cations, Inc., Robert Byrch and Spencer Tyrrell,

Def endants, Case No. 8:01-CN-1875-T-30 before the United States

District Court, Mddle District of Florida (Tanpa D vision),

Oct ober 3, 2001, and the final order in State of Florida,

Depart nent of Banking and Fi nance, Petitioner vs. M chael

Carroll Gainer, Respondent, DBF No. 0655-1-2/02 before the State

of Florida, Ofice of Financial Regulation entered July 22,
2002; these Exhibits nunbered 3 through 5 respectively were
attached to the motion. On March 8, 2006, an order was entered

officially recogni zing those docunents.



On March 6, 2006, Respondent noved for official recognition
of the recomended order and final order In the Matter of:

OGscar Brown, Jr., Case No. 60582-03-AG before the Departnent of
Fi nanci al Services, (DOAH Case No. 05-0765PL). \When the final
heari ng commenced official recognition was nade of the
recommended order and final order related to the Gscar Brown,
Jr. case.

Consistent with the requirenments in the prehearing order,
the parties prepared a prehearing stipulation. In response to
paragraph 3E within the prehearing order, the parties stipul ated
to certain facts. Those stipulations are set forth in the
findings of fact to the Recomrended Order.

At hearing, Petitioner presented Linda Ann Davis as its
witness. Petitioner's Exhibits nunbered 1, and 5 through 14
were adnitted. ¥ The video-taped deposition of S.R, and the
transcription of that deposition taken on February 20, 2006,
were admitted upon Petitioner's request. Ruling was reserved on
Petitioner's Exhibits nunmbered 3 and 4. They correspond to the
simlar exhibits by reference nunber that were officially
recogni zed as authentic on March 8, 2006. By contrast, at
hearing Petitioner offered these exhibits to support elenments of
proof, specifically related to the present case. |In that
connection Petitioner's Exhibits nunbered 3 and 4 are denied

adm ssion. This ruling takes into consideration the oral and



written argunents of the parties on the subject. Respondent
testified in his own behalf and presented John David Theus as
his w tness.

On April 6, 2006, the hearing transcript was filed. The
parties subm tted proposed recommended orders within 30 days of
that filing as allowed. Those proposed recommended orders have
been considered in preparing the Recommended Order.

FI NDI NGS OF FACT

Sti pul ated Facts

1. Respondent is licensed by Petitioner as a health agent
(2-40), a life agent (2-16), life and health agent (2-18), life
i ncl uding variable annuity and health agent (2-15), and life
i ncludi ng variable annuity agent (2-14).

Addi ti onal Facts

2. Respondent has been licensed as a Florida insurance
agent since 1979 and has worked in the insurance industry in
Florida on a full -tinme basis beginning in 1988. At present,
Respondent does business under his life and health |icense
(2-18).

3. Wiile in business, Respondent forned a corporation wth
Steven Brown sonetinme in either 1989 or 1990. M. Brown was
presi dent of the corporation, and Respondent was the vice-
president. It was a closely held corporation, an S corporation.

Nei t her individual served as the supervisor for the other



person. At tinmes, they split sales and clients in conducting
t he busi ness.

4. In the past, Respondent was al so |licensed under Chapter
517, Florida Statutes, the "Florida Securities and |nvestor
Protection Act" as an "associ ated person.” Wile acting as an
associ at ed person, Respondent was affiliated with Tower Square
Securities Inc. (Tower Square) between August 26, 1998, and
June 22, 2000. Beyond that affiliation, Respondent was an
associ ated person with Horner, Townsend & Kent (HTK) between
June 23, 2000, and July 5, 2001. This license in relation to
securities had been issued by the State of Florida, Departnent
of Banki ng and Finance. The regulatory function for securities
has since becone the province of the State of Florida,
Departnment of Financial Services, Ofice of Financial
Regul ati on.

5. Upon the entry of the final order in the case State of

Fl ori da, Departnent of Banking and Fi nance, Petitioner, vs.

M chael Carroll Gainer, Respondent, DBF No. 0655-1-2/02,

accepting a stipulation and consent agreenent, Respondent's
application for registration by the Departnent of Banking and
Fi nance to beconme an associ ated person of Hi gh Mark Securities,
Inc. (High Mark) was withdrawn by Hi gh Mark. As of February 25,
2002, through the stipulation and consent agreenent, Respondent

agreed that he would not apply for licensure or registration in



any capacity pertaining to the Florida Securities and | nvestor
Protection Act for a period of ten years fromthe date of the
entry of the final order in that cause. The matters

contenpl ated by the case before the Departnent of Banking and
Fi nance were in relation to 21st Century, the conpany inplicated
in the present case, found to be involved wth unregistered
securities. To resolve the disciplinary action before the
Depart nment of Banki ng and Fi nance, Respondent, through the
stipul ati on and consent agreenent, neither adm tted nor denied
the all egations concerning the nature of the transactions
involved wth that prosecution; however, Respondent agreed to
cease and desist all present and future violations of Chapter
517, Florida Statutes, and the adm nistrative rul es promnul gated
under that chapter

6. At the tinme Respondent worked with Tower Square as an
associ ated person, the broker-deal er supervising Respondent and
t he conpany itself through other personnel made no nention of
i ndustry problens related to prom ssory notes.

7. \Wile enployed at HTK i n Novenber 2000, Respondent
attended a conpliance neeting. This activity included the
conpl etion of a questionnaire. Anong the questions was one
concerning "notes." Respondent indicated that he had experience
with "notes.” This reference to "notes”" nade by Respondent was

al so reported to Tower Square. This episode in Novenber 2000



came at a tinme outside the period contenplated by the present
Amended Admi ni strative Conplaint involving "notes" related to
21st Century.

8. Respondent first became aware of 21st Century when he
received a tel ephone call sonetine in 1997. A couple of people
t hat Respondent knew tol d Respondent about the 21st Century
busi ness. I n the beginning, Respondent was not interested in
pursui ng opportunities with 21st Century. About a year |ater,
he changed his mnd. He made an appointnent to visit 21st
Century offices sonetinme in 1998.

9. Through his invol venment, Respondent |earned that the
21st Century programdealt with a note, a collateralized note.

10. When Respondent went to Tanpa, Florida, to check out
21st Century, he net with the conpany vice-president, Spencer
Tyrrell. Respondent toured 21st Century facility, |ooked at
equi prent, and had an on-site engi neer explain the nature of the
21st Century program M. Tyrrell took Respondent and others to
installation sites that 21st Century had conpl et ed.

11. In his tour of the 21st Century facilities, Respondent
also visited the billing departnent for the conpany. They
appear ed busy.

12. During the trip, Respondent found out that 21st
Century was engaged in the business of the sale, installation,

mai nt enance, and servicing of what it referred to as Satellite



Mast er Antenna Tel evi sion (SMATV) systens to private property
owners. To conduct this business, financing was needed for the
necessary equi pnent and installations. As 21st Century put it,
the funds | oaned for the financing of equi pnment and
installations would be derived frominvestors, whose investnent
woul d be secured by a collateral nortgage on the equi prent and
the incone derived fromits installation, as confirnmed by a
UCCG 1 filing and corporate promi ssory note. It was anticipated
t hat Respondent and others |ike himwould be involved in the
pronotion and obtaining of funding for 21st Century to pursue
its business through the investnent vehicle that has been
descri bed.

13. In addition to visiting the conpany and sites where
t he SMATV systens had been installed, Respondent spoke to an
attorney associated with 21st Century. He also spoke with
someone whom was responsi bl e for hol di ng i nvest nent noney,
qual ified noney, in an escrow account. Respondent spoke with
someone whom he understood was perform ng an audit on the
busi ness as a nmenber of an accounting firm Respondent spoke to
several other 21st Century conpany officers, not to include
M. Tyrrell.

14. The attorney that Respondent spoke to was Byron Nenos,
who acted as a di sbursenent agent for 21st Century. Respondent

di scussed with M. Nenos any difficulties that the attorney was

10



awar e of that had been experienced in the provision of quarterly
interest paynents to the investors in the SVATV systens. At
that time, no problens were revealed by M. Nenos on this topic.

15. The escrow conpany responsi ble for maintaining the
qualified noney was Retirenent Accounts, |ncorporated, who acted
as trustee of the investnent funds. The trustee would rel ease
money to 21st Century to further its purposes. The investor
woul d receive a quarterly statenent concerning the investnent
and woul d be billed an adm ni strati ve charge by the escrow firm
Respondent was famliar with Retirenent Accounts, |ncorporated
by reputation, in that he understood that this was a nationw de
firm

16. Respondent al so checked with the Better Business
Bureau to ascertain any conplaints that had been made agai nst
21st Century with that organization. He was told that
conpl ai nts had not been received.

17. Respondent invested $16,000.00 in the 21st Century
SMATV systens for his own purposes under the terns that have
been descri bed.

18. Respondent received subsequent nenos from the conpany
concerning the subscri ber base for the 21st Century product.

19. Respondent was introduced to S.R around 1998.
Respondent sold S.R nutual funds and a tax sheltered annuity.

The application for the tax sheltered annuity was nmade in

11



May 1998 with the funds distribution to begin in August 1998.
The investnent in the nutual funds took place around Septenber
1998.

20. The subject of 21st Century as an investnent for S. R
was brought up in the fall of 1998. S. R told Respondent that
she had a lot of noney in CDs and would |ike to do sonething
different with that noney and wanted to know i f Respondent had
anything to offer other than nmutual funds. Respondent suggested
a governnment securities fund. S. R remained interested in sonme
ot her possible alternative investnment opportunity. Respondent
brought up the 21st Century investnment. He provided material to
S.R for her review concerning 21st Century.

21. S.R made no decision concerning 21st Century until
Decenber 1998. In this connection, Respondent arranged for S. R
to visit the 21st Century headquarters and/or talk with persons
at 21st Century by telephone. S. R did not avail herself of
t hose opportunities. To this point, Respondent was unaware of
any problens with the 21st Century investnent.

22. Utimtely, S.R decided to invest $50,000.00 in 21st
Century and that was arranged by Respondent in Decenber 1998.

23. Wen S R invested her noney in 21st Century,
Respondent understood that this was extra noney com ng due from
a CD or simlar investnent. 1In deciding upon an investnment in

21st Century, Respondent and S.R went through details

12



concerning her financial position. S R was the first person
t hat Respondent sold the 21st Century product.

24. In his dealings wwth S R, Respondent explained that
the 21st Century investnent was not secured. The risk would be
that if S.R needed the noney she would invest within the five
year period contenplated by the terns of her agreenment with 21st
Century, she would not be able to get the noney. The inability
to reacquire the principal within the period of the investnent
was not a concern to S.R, as she remarked to Respondent.

25. The investnent by S.R was, as Respondent descri bes
it, "collateralized.” By this he nmeant that the investnent was
in association with one facility or community, in which there
were sufficient nunmbers of investors within a subscriber base
for the equi pment to nake the site profitable. The UCC-1
reference neant that the state-nmaintained website would all ow
confirmation that the client's nanme was listed in relation to
the property that was being invested in. S R's nanme was on the
property she invested in, according to the Secretary of State's
records under the UCG 1.

26. In connection with the UCG 1 filing, Respondent had
financed anot her business on his own and filed the UCG 1 for
equi pnent. Wth the experience in mnd, Respondent perceived
the UCC-1 filing as being associated with collateral related to

t he equi pnent involved with 21st Century. Respondent eventually

13



found out that there was a limt on the val ue of equipnent as
collateral, in that it was over-collateralized limting the
return on investnent.

27. Respondent understood that he was selling a prom ssory
note to SSR for 60 nonths. Respondent proceeded wth the
assunption that it was exenpt fromthe requirenent to be
regi stered as a security based upon conversations with attorney
Nenos, the disbursenment agent for 21st Century. This was not
the true status of the prom ssory note.

28. Respondent told S.R that her investnment with 21st
Century was a relatively lowrisk. S R considered that her
i nvestment was a capital investnent.

29. As Respondent recalls, problens began with 21st
Century when it was late on its interest paynment for the third
quarter 2000. This was in relation to the five-year |oan
agreenent programthat S.R participated in, calling for a
mont hly fixed and guaranteed interest paynent of 13 percent,
pl us an additional 25 percent of the annual profits generated by
installation of the SMATV systens, both disbursenents paid in
quarterly installnments. Wen the problens comenced, Respondent
told S R that he was available if she needed his assistance and
commtted hinself to provide information to her that he received
concerning the difficulties experienced by 21st Century. Later

Respondent al so offered to assist SSR in relation to bankruptcy

14



proceedi ngs that had been commenced in relation to 21st Century
and its creditors that are ongoi ng.

30. In a deposition, S.R explained her understandi ng of
the transaction with 21st Century through Respondent. She
understood it as an opportunity in which four tinmes a year she
woul d receive a check, which represented interest paynents and
at the end of five years the principal investnent would be
returned. S.R expected to receive 13 percent annual return on
t he i nvestnent.

31. Respondent told SR that he had also invested in 21st
Century.

32. S.R recalls Respondent arranging for an on-site visit
at the 21st Century business |ocation which she was unable to
neet because of her schedule. Respondent told S.R about his
visit to the facility and that by its appearance it seened very
solid, a growing opportunity. S. R never spoke directly with
anyone in managenent or otherw se at 21st Century.

33. As she explained, S.R's investnent canme from an
inheritance left to her by her nother, who had died in 1998.

34. The $50,000. 00 investnment by S.R constituted about 25
percent of her avail abl e cash.

35. Petitioner's Exhibit nunbered 8 is a copy of the
brochure Respondent provided to S.R explaining 21st Century and

the investnment opportunity. The brochure describes the nature

15



of the sale, installation, maintenance and servicing of SMATV
systens to private owners and the need for financing of the
equi pnent and installations. The brochure highlights the
i nvestment opportunity where it states:

Real Opportunities in Conmunications

21st Century Satellite Comrunications, Inc.
is offering on a limted and sel ected basi s,
the follow ng opportunity to participate in
its SMATV installation prograns. For both
gual i fied and non-qualified funds, the
Conmpany is offering a 5 year Loan Agreenent
program whereby individuals can receive an
attractive inconme on funds | oaned to the
Conmpany. Loan repaynents consist of a

nmont hly fixed and guaranteed interest
paynent of 13 percent, plus an additional 25
percent of the annual profits generated by a
spread of installations, all payable in
quarterly installnments. (Inportant Note:
Profits are a direct result of the nunber of
subscri bers per installation, hence profits
are cal cul ated over a series of
installations, rather than any one

| ocation).

For qualified nonies, accunul ati ons woul d
grow on a tax deferred basis, providing
interest on the principal, together with
interest on the accunul ating interest!

Each Loan Agreenent is backed up by the
Uni f orm Commer ci al Code, which provides a
lien on both the equi prent and incone
derived therefrom

Al Lenders receive a Prom ssory Note backed
by the assets of 21st Century Satellite
Communi cati ons, Inc.

Each installation will be subject to an
annual accounting.

16



The average installation is between 500 to
600. Conpanies are currently offering
$1,000 to $1,500 to purchase a subscri ber.

Even a snmall installation of 400 subscri bers
coul d be sold for $400,000 (tw ce the
original investnent). It is anticipated

that installations will average between 400
to 1,000 subscri bers.

36. Consistent with its obligation 21st Century paid S. R
four checks for interest due and then it ceased maki ng paynents.

37. On Qctober 12, 2000, through its vice-president and
CFO, Gabe Panepinto, 21st Century wote to S.R restating the
status of the account pertaining to the note and the interest
rate. S.R confirned by her signature the status of the account
on the format the bottomof the letter for return to the
conpany.

38. On Cctober 12, 2000, a letter was generally witten to
the men and wonen who invested with 21st Century by its chairman
Robert S. Byrch, explaining the financial problens experienced
by that conpany. It described several options to the investors,
to include SR, where it said:

As a not ehol der, your choices are sinple.
You may either do nothing and retain your
prom ssory note, or you may tender your note
to the Conpany and request that your note be
converted into equity in accordance with the
i nstructions and subject to the conditions
set forth in the Exchange O fer Menorandum
The terns of the preferred stock are not yet

finalized but will be specified in the
Exchange O fer Menorandum

17



39. On Novenber 13, 2000, in correspondence from M. Byrch
as chairman of the board for 21st Satellite, directed to the
investors, S.R anong them the investors were told that the
conpany was in default on its obligation under its note program
to make quarterly interest paynents. The letter referred to the
intent to change the nature of the investnent opportunity from
one of a noteholder to a stockhol der in the conpany.

40. On Novenber 14, 2000, S.R, anong other investors
received a letter fromM. Nenos pertaining to 21st Century.

The correspondence referred to an Cctober 27, 2000, letter sent
to 21st Century notifying the conpany of the default status of
the prom ssory notes held by SR and other investors and a
demand for paynent made by M. Nenos. The correspondence from
M. Nenos told the investors that 21st Century had not paid its
obl i gation and advised the investors that they should seek |egal
counsel to enforce the ternms of the prom ssory notes and to
protect their interest in the collateral.

41. On Decenber 7, 2000, in a letter by Spencer G
Tyrrell, Director, and Robert S. Byrch, Chairman for 21st
Century, they asked the investors to comuni cate:

1. Whether you would be willing to convert
your note, or a portion of your note, to

preferred stock; or

2. Whether you would be willing to nodify
the ternms of the original note; or

18



3. Whether you are unwilling to convert your
note or nodify the ternms of the existing
not e.

42. On Septenber 20, 2001, Respondent wote S.R wth an
enclosure froma G enn Liberatore that was being submtted to
the creditors conmmttee, taken to be in relation to 21st
Century. It gave a tel ephone nunber for SR to call and
comment to M. Liberatore on this topic. A personal handwitten
note was attached to this correspondence which said, "S. please
call me or wite to let nme know you are o.k. - | haven't heard
fromyou in a while.™

43. In what appears to be correspondence dated
Novenber 30, 2001, Respondent again wote S.R on the subject of
havi ng received official notice regarding 21st Century's
reor gani zati on through Chapter 11, offering to assist SSR in
processing her claimin that proceeding. Respondent indicated
that he was filing a claimand encouraged S.R to do the sane.
To that end, S.R has retained counsel to protect her interest

in the bankruptcy proceedi ngs.

CONCLUSI ONS OF LAW

44. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng i n accordance with Sections 120.569 and 120.57(1),

Fl orida Statutes (2005).
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45. This is a disciplinary case. Therefore, Petitioner
has the burden to prove the allegations in the Anended
Adm ni strative Conplaint by clear and convi nci ng evi dence. See

Depart nent of Banking and Finance, Division of Securities and

| nvestor Protection v. Gshorne Stern and Co., 670 So. 2d 932

(Fla. 1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987);

and Pou v. Departnment of |nsurance and Treasurer, 707 So. 2d 941

(Fla. 3rd DCA 1998).
46. The neani ng of clear and convincing evidence is

explained inIn re: Davey, 645 So. 2d 398 (Fla. 1994), quoting

wi th approval fromSlomowitz v. Wal ker, 429 So. 2d 797 (Fla. 4th

DCA 1983) .
47. The factual allegations in the Anended Adm nistrative
Conpl aint that are at issue state:

3. At all tines pertinent to the dates and
occurrences referred to herein, you, M CHAEL
C. GAINER, were associated with and acted as
‘account representative' or agent for a
conpany known as 21st Century Satellite
Comruni cations, Inc. (hereafter '21st
Century').

4. You, MCHAEL C CGAINER, offered for sale
and sold to Florida residents, various

prom ssory notes and | ease agreenents
(hereafter collectively referred to as
"investnents') in 21st Century through a

Fl ori da corporati on known as Brown- Gai ner &
Associ ates, Inc. (hereafter 'Brown-Gainer'),
in which you have served as a Vice-

presi dent.

20



5. The investnents issued, offered for sale
and sold by you, MCHAEL C. GAI NER, as agent
for 21st Century, are securities as defined
in Section 517.012(18), Florida Statutes.

6. The investnents issued, offered for sale
and sold by you, M CHAEL C. GAINER, as agent
for 21st Century, were not registered with
the State of Florida Departnent of Banking
and Finance ('DBF'), as required pursuant to
Section 517.07, Florida Statutes, and were
not exenpt from such registration

requi renents, either under the provisions of
sections 517.051 or 517.061, Florida

St at ut es.

7. In each count alleged herein, you,

M CHAEL C. GAI NER, provided the investor
wWith 21st Century sales nmaterials
advertising that 'each |ease or |oan
agreenent is backed up by the Uniform
Commerci al Code'; that funds |ent by
investors to 21st Century are 'secured by
col l ateral nortgage on the equi pnent and the
income derived fromit, confirmed by a UCCI
and a corporate prom ssory note'; that |ease
paynments 'woul d consist of a nonthly fixed
and guaranteed interest paynent of 1
percent, plus an additional 25 percent of
the annual profits generated by the
installation'; and a table showi ng that a
typi cal $100, 000 i nvestnent would result in
a net return to the investor of $84, 445 over
a five year period; and that investors would
[sic] entitled to take 100% depreci ati on on
the "installation equipnment' over a five-
year peri od.

8. These advertisenent materials were
designed to | eave all purchasers with the
i npression that funds invested woul d be
safely hel d.

9. You, MCHAEL C. GAINER, sold 21st
Century prom ssory notes and | ease
agreenents, earning you substanti al

conmm ssions. These individual transactions,
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nore particularly described bel ow, not only
resulted in the I oss of the invested funds
in the sumof $90, 000 but also in $3,712.52
in penalty fees or surrender charges due to
you, M CHAEL C. GAINER, tw sting your
insurance clients' annuity and life

i nsurance contracts and retirenent accounts,
and at | east $5,355.00 in |lost interest

i ncone paynents.

10. Pursuant to Chapter 626, Florida
Statutes, the Florida Departnent of
financial Services has jurisdiction over
your insurance |icenses and appoi ntnents.

COUNT |

11. The above General Allegations are
hereby reall eged and fully incorporated by
ref erence.

12. On or around May 1998, you, M CHAEL C.
GAINER, sold to S R of Tolla, Florida (DOB
July 21, 1961) nutual funds as well as a

t ax- shel tered US&G Annuity & Life Conpany
annuity.

13. On or around Decenber 1, 1998, you

M CHAEL C. GAI NER, convinced S.R to invest
$50, 000.00 in 21st Century. S. R had
confidence in making that investnent because
of her prior insurance relationship with
you, M CHAEL C. GAI NER.

14. In conclusion as to this count, you,

M CHAEL C. GAINER, willfully used your

i nsurance |license to circunvent the Florida
| nsurance Code by using S.R 's trust in you,
as her insurance agent, to convince her to
invest in an unregi stered security, at a

| oss of $50,000. Wth the sane investnent,
you caused S. R to suffer a loss of an

addi tional $5,355 of interest incone, for a
total loss to S.R of $55, 355. 00.
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48. As a consequence, Respondent is alleged to have
violated the follow ng provisions of the Code, which if proven
woul d subj ect the Respondent to suspension or revocation of his
i nsurance agent licenses. Those grounds for discipline under
Chapter 626, Florida Statutes (1997), are:

626. 611 G ounds for conmpul sory refusal
suspensi on, or revocation of agent's, title
agency's, solicitor's, adjuster's, custoner
representative's, service representative's,
managi ng general agent's, or clains
investigator's |icense or appointnent.--The
departnent shall deny an application for,
suspend, revoke, or refuse to renew or
continue the |license or appoi ntnment of any
applicant, agent, title agency, solicitor,
adj uster, custoner representative, service
representative, managi ng general agent, or
clainms investigator and it shall suspend or
revoke the eligibility to hold a |icense or
appoi ntment of any such person, if it finds
that as to the applicant, |icensee, or

appoi ntee any one or nore of the follow ng
appl i cabl e grounds exi st:

* * %

(4) If the Iicense or appointnment is
willfully used, or to be used, to circument
any of the requirenments or prohibitions of

t hi s code.

(7) Denonstrated |l ack of fitness or
trustworthi ness to engage in the business of
i nsur ance.

(8) Denonstrated | ack of reasonably
adequat e knowl edge and techni cal conpetence
to engage in the transacti ons authorized by
the |icense or appointnent.
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(13) WIlIlful failure to conmply wth, or
willful violation of, any proper order or
rule of the departnent or willful violation
of any provision of this code.

49. In addition, Respondent is alleged to have viol ated
Section 626.621(6), Florida Statutes (1997), that would allow
the inmposition of discipline at Petitioner's discretion, to
i ncl ude suspension or revocation of the insurance agent |icenses
hel d by Respondent:

(6) In the conduct of business under the
Iicense or appointnment, engaging in unfair
nmet hods of conpetition or in unfair or
deceptive acts or practices, as prohibited
under part X of this chapter, or having

ot herwi se shown hinself or herself to be a
source of injury or loss to the public or
detrimental to the public interest.

50. The investnent opportunity Respondent marketed for
21st Century to S.R involving a prom ssory note issued by 21st
Century to S.R, to support |oan repaynents on a nonthly basis
at a fixed and guaranteed interest rate of 13 percent, together
with 25 percent of annual profits generated, if any, constituted

a security as defined in Section 517.021(19), Florida Statutes

(1997). See also Securities and Exchange Conmi ssion v. WJ.

Howey Conpany, 328 U.S. 293, 66 S. C. 1100, 90 L. Ed. 1244

(1946); Mehl v. Ofice of Financial Regulation, 859 So. 2d 1260

(Fla. 1st DCA 2003); Farag v. National Data Bank Subscriptions,

Inc., 448 So. 2d 1098 (Fla. 2d DCA 1984); Le Chateau Royal
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Corporation v. Pantal eo, 370 So. 2d 1155 (Fla. 4th DCA 1979);

Levine v. |I.R E Properties, Inc., 344 So. 2d 938, 940 (Fla. 3rd

DCA 1977). The marketing and sale to SR did not involve
exenpt securities or an exenpt transaction as described in
Sections 517.051 and 517.061, Florida Statutes (1997),
respectively.

51. Recogni zing that Respondent was an "associ ated person"
as defined in Section 517.021(2), Florida Statutes (1997), when
he marketed and sold the 21st Century investnent opportunity to
SR, it is reasonable to assunme that Respondent did recognize
or should have recogni zed that the product was a security,
defined in Section 517.021(19), Florida Statutes (1997),

al t hough he deni es knowl edge of that fact. See Gnter v.

Departnent of Insurance, 620 So. 2d 202, 204 (Fla. 1st DCA 1993).

As such, the security did not constitute any form of insurance
recogni zed within the provisions of Chapter 626, Florida
Statutes (1997), that Respondent could market and sell under
ternms of existing insurance agent |icenses he held. The issue
to be resol ved concerns the consequences, if any exist, for
selling a product unrelated to the sale of insurance, in this
case the sale of unregistered securities.

52. Because this case is penal in nature, the statutes
cited as grounds for inposing discipline are strictly construed.

See State v. Pattishall, 99 Fla. 296 126 So. 147 (Fla. 1930);
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El mari ah v. Departnent of Busi ness and Prof essi onal Regul ati on,

574 So. 2d 164 (Fla. 1st DCA 1990); and Lester v. Departnent of

Pr of essi onal and Occupati onal Regul ati on, State Board of Medi cal

Exami ners, 348 So. 2d 923 (Fla. 1st DCA 1977).
53. In resolving this case, it is with an awareness that

there is the concept of stare decisis in admnistrative law in

Florida. See CGessler v. Departnent of Business and Professiona

Regul ati on, 627 So. 2d 501 (Fla. 4th DCA 1993). Consistent with

that | egal concept, Respondent has argued the inportance of

Oscar Brown, Jr., supra, while Petitioner perceives the case as

insignificant. This dispute concerns itself with the

conparability of the facts found in the Gscar Brown, Jr. case,

to the facts found here, and if sufficiently conparable, what
pertinence the |l egal conclusions reached in the final order in
the prior case concerning Section 626.611(7), Florida Statutes
(1999), would have. The language in Section 626.611(7), Florida
Statutes (1999), is the sanme as Section 626.611(7), Florida

Statutes (1997). The final order in Gscar Brown, Jr., supra,

established that it was not necessary to find an insurance
connecti on or engagenent "in the conduct of business under the
license"” for the provision to relate. It would be possible to
di sci pline an insurance agent for selling an unregistered
security, dependent upon a factual finding that the accused was

untrustworthy, that he evidenced "wongful intent, wllful ness
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or engaged in fraud," all according to the |egal concl usion

reached in the final order entered in Gscar Brown, Jr. The

factual findings in the recommended order, adopted in the final
order in that case, were seen by the agency as not establishing
untrustwort hi ness by the Respondent or as has been nore
specifically defined earlier in the summary of the final order
entered in the prior case.

54. The only neaningful distinction between QOscar Brown,

Jr., and his activities in association with 21st Century and
that of this Respondent, is the |license held by the present
Respondent as an associ ated person pursuant to Chapter 517,
Florida Statutes (1997). Wth the know edge expected of
Respondent Gainer in his capacity as an associ ated person, did
he proceed with wongful intent, willful ness or engage in fraud
in his relationship with S.R, wherein he sold her securities
from 21st Century? The standard for addressing the conduct

described as "willfulness" is recognized in Hartnett v.

Depart nent of Professional Regul ation, 406 So. 2d 1480 (Fla. 1st

DCA 1981). Respondent Gainer did not proceed with w ongful
intent, nor was he engaged in fraud when transacti ng busi ness
for 21st Century with the custoner S.R.  But his pursuit of that
busi ness was wi |l | ful when considering Section 626.611(7),

Florida Statutes (1997). See Dezel v. King, 91 So. 2d 624
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(Fla. 1956;, and State Departnent of H ghway Safety and Mbtor

Vehicles v. Taylor, 456 So. 2d 550 (Fla. 3rd DCA 1984).

55. It has been proven that Respondent viol ated Section
626.611(7), Florida Statutes (1997), that would relate to his
| ack of fitness or trustworthiness to engage in the business of
i nsurance by virtue of his involvenment with 21st Century in the
securities sales to S. R

56. It has not been proven that Respondent willfully used
his insurance |icense to circunvent requirenents or prohibitions
within the Code, in violation of Section 626.611(4), Florida
Statutes (1997). No requirenents were stated in the Code in
relation to sale of securities, nor were there prohibitions
stated against their sale under the law in effect at that tine.

57. It has not been proven that Respondent vi ol ated
Section 626.611(8), Florida Statutes (1997). The sale of
securities to S.R in no manner speaks to Respondent’'s know edge
and techni cal conpetence in engaging in the transactions that
are authorized by his license, the sale of insurance

58. It has been proven that Respondent viol ated Section
626.611(13), Florida Statutes (1997), by willful violation of
Section 621.611(7), Florida Statutes (1997), in association with
the sale of securities to SR This is a derivative violation.

59. It has not been proven that Respondent vi ol ated

Sections 626.621(6), Florida Statutes (1997), through the
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conduct of business under the ternms of his license or
appoi ntment as an insurance agent, by engaging in unfair nethods
of conpetition or unfair or deceptive acts or practices in
relation to insurance sales. Respondent has not otherw se shown
hinmself to be a source of injury or loss to the public or
detrinmental to the public interest in association with the
conduct of i nsurance busi ness under his insurance license. In
ef fect, Respondent was acting independent of his insurance
Iicense involving a product that was not insurance, an activity
not addressed in this provision.
60. Beyond the tinme addressed in this case, an anmendnent

was nmade to the regul atory chapter to add Section 626.611(16),
Florida Statutes (2001), which created grounds for discipline
for:

Sal e of an unregistered security that

was required to be regi stered, pursuant

to Chapter 517.
Prior to that enactnent involvenent by an insurance agent with
securities was not prohibited conduct, per se, and could only be
regarded as grounds for discipline if the facts unique to the
case established a violation of Section 626.611(7), Florida
Statutes (1997).

61. Pursuant to the guidelines set forth in Florida

Admi ni strative Code Rul e 69B-231.080, the penalty for the

viol ati on should be a six-nonth suspension of the insurance

29



Iicenses held by Respondent. No aggravating or mtigating
circunstances warrant increases or decreases in the puni shnment
under criteria found in Florida Adm nistrative Code Rul e 69B-
231. 160.

RECOMVENDATI ON

Upon consi deration of the facts found and the concl usi ons
of law reached, it is

RECOVVENDED:

That a final order be entered finding violations of Section
621.611 (7) and (13), Florida Statutes (1997), dism ssing the
ot her alleged violations and suspendi ng Respondent's insurance
i censes for six nonths.

DONE AND ENTERED this 2nd day of June, 2006, in

Tal | ahassee, Leon County, Florida.

P

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
Di vision of Adm nistrative Hearings
this 2nd day of June, 2006.
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ENDNOTE
1/ Petitioner's Exhibit nunbered 2 was wi t hdrawn but was | eft

with the other exhibits and is forwarded with the Recommended
O der.

COPI ES FURNI SHED,

David J. Busch, Esquire

Department of Financial Services
200 East Gai nes Street, Room 612
Tal | ahassee, Florida 32399-0333

Chri stopher A Wite, Esquire
105 Sol ana Road, Suite C
Pont e Vedra Beach, Florida 32082

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carlos G Mfli z, Ceneral Counse

Department of Financial Services
The Capitol, Plaza Level |

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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